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ENVIRONMENTAL LAW
Lisa Spickler Goodwin *
I. INTRODUCTION
Environmental law in Virginia continues to evolve as the
United States Environmental Protection Agency ("EPA") develops
increasingly stringent regulatory programs and Virginia attempts
to comply with its federal mandate, as well as its own environ-
mental regulatory initiatives.
This article discusses changes to the body of environmental law
affecting anyone who resided, owned property, or conducted busi-
ness in Virginia from June 2001 to June 2002. The article is pri-
marily focused on changes to Virginia's laws and regulations, but
significant federal laws and regulations are discussed where the
impacts would have an effect in Virginia.
II. WASTE
A. CERCLA Amendments
In late 2001, Congress enacted the most wide-reaching and
comprehensive amendments to the Comprehensive Environ-
mental Response, Compensation, and Liability Act of 1980
("CERCLA") since the Superfund Amendments and Reauthoriza-
tion Act of 1986 ("SARA").2 The "Small Business Liability Relief
and Brownfields Revitalization Act," ("2001 CERCLA Amend-
ments") provides new liability protections for innocent landown-
* Associate, Hirschler Fleischer, Richmond, Virginia. B.A., 1990, Bucknell Univer-
sity, cum laude; J.D., 1994, University of Richmond School of Law, cum laude.
1. 42 U.S.C. §§ 9601-9675 (1994 & Supp. IV 1999).
2. Pub. L. No. 99-499, 100 Stat. 1613 (codified as amended in scattered sections of 42
U.S.C. (1994 & Supp. 1999)).
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ers, adjacent landowners, prospective purchasers, and small
businesses.3 The amendments also provide increased incentives
for redevelopment of brownfields.4
1. Innocent Landowner Defense
The 2001 CERCLA Amendments included wholesale revisions
to the innocent landowner defense.5 Prior to the amendments,
present owners of contaminated sites could avoid liability if they
qualified as an "innocent landowner."6 To do that, the landowner
needed to show that she conducted "all appropriate inquiry into
the previous ownership and uses of the property" and into
whether it is contaminated.7 The term "all appropriate inquiry"
was not defined and courts were left to determine what actions a
landowner must take to meet the standard.' The amendments
now require that a landowner must: (1) "provide[ I full coopera-
tion, assistance, and facility access to the persons that are
authorized to conduct response actions . . ."9; (2) "not impede the
effectiveness or integrity of any institutional control employed at
the facility in connection with a response action"10 ; and (3) "[take]
reasonable steps to... stop any continuing release; ... prevent
any threatened future release; and.., prevent or limit any...
exposure to any previously released hazardous substance.""
Congress also has required the EPA to develop regulations
within two years that set forth what must be done to meet the "all
appropriate inquiry" standard.1 2 Congress already has specifically
set forth ten criteria that the EPA must consider. 3 For transac-
tions completed on May 31, 1997 and later, the American Society
3. Pub. L. No. 107-118, 115 Stat. 2356 (2002) (to be codified in scattered sections of
42 U.S.C. §§ 9601-9607). The 2001 CERCLA Amendments were passed by the House of
Representatives on December 19, 2001, by the Senate on December 20, 2001, and signed
by President Bush on January 11, 2002.
4. Id.
5. See id.
6. 42 U.S.C. § 9601(35)(B)(i) (2000).
7. Id.
8. Id.
9. 42 U.S.C.A. § 9601(35)(A) (Supp. 2002).
10. Id.
11. Id. § 9601(35)(B)(i)(II)(aa)-(cc).
12. Id. § 9601(35)(B)(ii).
13. Id. § 9601(35)(B)(iii)(I)-(X).
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for Testing and Materials ("ASTM") standard for the performance
of Phase I Environmental Site Assessments (Standard E1527-97)
will satisfy all appropriate inquiry until the EPA adopts its
regulations.14
2. Adjacent Landowner Defense
The 2001 CERCLA Amendments also eliminate owner/operator
liability for the owner of property contiguous to the site of a re-
lease15 (e.g., downgradient or adjacent landowners), provided that
the landowner: (1) "did not cause, contribute, or consent to the re-
lease or threatened release"; (2) is not affiliated with or successor
to the person liable for the release; (3) "takes reasonable steps
to-(I) stop any continuing release; (II) prevent any threatened
future release; and (III) prevent or limit human, environmental
or natural release exposure to any hazardous substance re-
leased on or from property owned by that person"; (4) "provides
full cooperation, assistance, and access to [response action pro-
viders]"; (5) does not impede any ongoing response action; (6)
complies with requests for information; (7) provides all required
notices of release; and (8) is an innocent landowner under new
section 101(35) as to the contiguous property owned and did not
know about the contiguous release at the time of purchase. 6
Thus, the new adjacent landowner provision is, essentially, the
innocent landowner provision extended to neighboring properties.
The burden of proof for each defense is on the party claiming the
exemption. 17 Both of these new provisions appear to be very diffi-
cult for a purchaser to satisfy and would appear to contribute lit-
tle to the redevelopment of brownfields.
3. Prospective Purchaser Defense
The most dramatic change made by the 2001 CERCLA
Amendments is a new provision eliminating the section 107(a)
current owner liability for future purchases of contaminated
14. Id. § 9601(35)(B)(iv)(II).
15. Id. § 9607(q) (Supp. 2002).
16. Id. § 9607(q)(1)(A).
17. Id. § 9607(q)(1)(B).
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property when certain conditions are satisfied."8 This was accom-
plished by the addition of the definition of "bona fide prospective
purchaser"19 and the provision in new CERCLA section 107(r)
that any person who is a bona fide prospective purchaser "shall
not be liable as long as the bona fide prospective purchaser does
not impede the performance of a response action or natural re-
source restoration."2" A prospective purchaser who closes on the
sale of property after January 11, 2002 can qualify for the defense
to liability if the purchaser can establish that the disposal of haz-
ardous substances occurred prior to acquisition and can meet re-
quirements similar to those imposed on owners of adjacent prop-
erty.21 A landowner can qualify for the prospective purchaser
defense even though he knew the property was contaminated
when he bought it.22
The prospective purchaser defense was created to encourage
developers and other landowners to purchase brownfield sites.
One limit to the new prospective purchaser defense is that "the
United States shall have a lien on the [purchased property if it
has] unrecovered response costs."23 The lien is for the amount of
those costs up to the amount of the increase in value caused by
the EPA's response action.24
4. Other Liability Exemptions
Congress provided a "de micromis" exemption for businesses
that disposed of less than 110 gallons of liquid or less than 200
pounds of solid hazardous material before April 1, 2001 at a site
18. Id. §§ 9601(40), 9607(a), 9607(r) (Supp. 2002).
19. Id. § 9601(40).
20. Id. § 9607(r)(1).
21. Id. § 9601(40).
22. Id. § 9607(q)(1)(C). There is no requirement that the result of due diligence studies
must be "no reason to know" of any contamination, as is the case for innocent landowner
status under section 101(35). Compare id. § 9601(40), with id. § 9601(35)(B). Additionally,
new section 107(q)(1), relating to the adjacent landowner defense, expressly states that
[ainy person that does not qualify as a person described in this paragraph
[regarding contiguous landowners] because the person had, or had reason to
have, knowledge [of the contamination] at the time of acquisition of the real
property may qualify as a bona fide prospective purchaser under section
101(40) if the person is otherwise described in that section.
Id. § 9607(q)(1)(C).
23. Id. § 9607(r)(2).
24. Id.
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listed on the National Priorities List ("NPL").25 Now, the statute
also provides an exemption from liability for households or busi-
nesses that employ no more than one hundred workers and that
disposed of only municipal solid waste at a site listed on the NPL,
regardless of the date disposal occurred. 26 Neither exemption ap-
plies, however, if the EPA determines that the waste generated
by the parties "contributed significantly or could contribute sig-
nificantly... to the cost of the response action ... ,27
5. Expedited De Minimis Settlements
The 2001 CERCLA Amendments gave the EPA permission to
consider "inability or limited ability to pay" when evaluating
whether to enter into de minimis settlements.2" In addition, the
EPA is required to respond promptly to requests for de minimis
settlements and to give reasons when such settlements are de-
nied.29 These EPA decisions are not subject to judicial review.3 °
6. Brownfields
The brownfields section of the new legislation has generated
the most attention. Congress defined a brownfield site as "real
property, the expansion, redevelopment, or reuse of which may be
complicated by the presence or potential presence of a hazardous
substance, pollutant, or contaminant. '3' The definition also in-
cludes, for purposes of the federal/state grant program under new
CERCLA section 104(k), sites composed of mine-scarred land and
sites contaminated by CERCLA-excluded petroleum if (1) the site
is of low risk and (2) there is no viable responsible party.32
In order to limit the type of sites to which brownfields funding
might otherwise be available, nine types of sites are then ex-
25. Id. § 9607(o)(1)(A).
26. Id. § 9 6 07 (p)(1).
27. Id. § 9607(o)(2)(A)(i).
28. Id. § 9622(g)(7)(A) (Supp. 2002).
29. Id. § 9622(g)(8)-(10).
30. Id. § 9622(g)(11).
31. Id. § 9601(39)(A) (Supp. 2002).
32. Id. § 9601(39)(D).
2002]
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cluded from this broad definition.33 Specifically excluded from the
brownfield site definition are the following: (1) a facility "that is
the subject of a planned or ongoing removal action under
[CERCLA]"; (2) a facility on or proposed for the NPL; (3) a facility
subject to any kind of CERCLA Order; (4) a facility subject to a
permit under the Solid Waste Disposal Act, the Federal Water
Pollution Control Act, the Toxic Substances Control Act, or the
Safe Drinking Water Act; (5) a facility subject to corrective action
under the Resource Conservation and Recovery Act ("RCRA"); (6)
a land disposal unit under RCRA Subtitle C or for which "closure
requirements have been specified in a closure plan or permit"; (7)
federal facilities; (8) any portion of a facility containing PCBs;
and (9) any portion of a facility receiving assistance under the
federal Leaking Underground Storage Tank Trust Fund. 4 Some
of these excluded facilities can be brought back into the program
on a case-by-case basis by the EPA.3"
The 2001 Amendments created a federal funding program for
brownfields.36 Congress authorized up to $200 million per year for
the program, to be appropriated from fiscal year 2002 through
2006.31 "Eligible entities" may receive this funding for revitaliza-
tion of eligible brownfield sites or other sites that the EPA deter-
mines are eligible for financial assistance."8 These eligible entities
include local governments, governmental or quasi-governmental
redevelopment authorities, states, and Indian Tribes.3 9 The fed-
eral funds are to be used "to inventory, characterize, assess, and
conduct planning related to brownfield sites ... and [to] perform
targeted site assessments at brownfield sites." ° Each grant is
limited to $200,000.41 Additionally, grants will be available to eli-
gible entities "for capitalization of revolving loan funds" and for
remediation of brownfield sites owned by eligible entities or non-
profit organizations. These grants may not exceed one million
33. Id. § 9601(39)(B).
34. Id.
35. Id. § 9601(39)(C).
36. Id. § 9604(k) (Supp. 2002).
37. Id. § 9604(k)(12)(A).
38. Id. § 9604(k).
39. Id. § 9604(k)(1).
40. Id. § 9604(k)(2)(A)(i)-(ii).
41. Id. § 9604(k)(4)(A).
42. Id. § 9604(k)(3)(A)-(B).
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dollars per eligible entity.43 The detailed National Contingency
Plan requirements, normally applicable to CERCLA-funded work,
shall not be applied to brownfield sites, except "to the extent that
[they are] relevant and appropriate."44 No part of a grant or loan
may be used to pay penalties or fines, the costs of compliance
with federal law, administrative costs, or response costs for which
the recipient of the grant or loan is potentially liable under
CERCLA.4" Congress excluded from the term administrative
costs "the cost of... investigation and identification of the extent
of contamination; [the] design and performance of a response ac-
tion; or [the] monitoring of a natural resource."4 Thus, grant
money may be used to pay most fees and costs charged by envi-
ronmental consultants. Additionally, a portion of the grant or
loan may be used to purchase insurance related to the characteri-
zation, assessment, or remediation of brownfield sites.47
The second major grant program encourages development of
state voluntary remediation programs.4" The grant program re-
volves around the concept of an "eligible response site," which is
defined to include brownfield sites, plus petroleum leaking un-
derground storage tank sites and other sites on a case-by-case ba-
sis." Sites eligible for the NPL, even if not proposed for listing,
are not eligible for a grant."0
This new grant program is located at new CERCLA section 128
and entitled "State Response Programs."51 Congress has author-
ized the appropriation of $50 million for fiscal years 2002 to 2006
for grants to states that (1) have acceptable brownfield programs
or (2) have entered into a Memorandum of Agreement ("MOA")
with the EPA.5 2 The grants may be used to enhance the brown-
field program, to capitalize a revolving loan fund for brownfield
43. Id. § 9604(k)(4)(A)(ii).
44. Id. § 9604(k)(5)(A)(i)(II).
45. Id. § 9604(k)(4)(B)(i).
46. Id. § 9604(k)(4)(B)(ii).
47. Id. § 9604(k)(4)(D).
48. Id. §§ 9601(41), 9628 (Supp. 2002).
49. Id. § 9601(41)(B).
50. Id. § 9601(41)(C)(II).
51. Id. § 9628 (Supp. 2002).
52. Id. § 9628(a)(1)(A), (a)(3). Virginia recently entered into an MOA with the EPA
and will automatically qualify for a State Response Grant. See infra note 82.
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remediation, or to purchase or create an insurance pool to provide
response action funding.53
Importantly, the new State Response Program provision pro-
hibits the EPA from exercising its enforcement authority under
sections 106(a) or 107(a) at an eligible response site if the re-
sponse action is being conducted or was completed in compliance
with the state program." This provision only applies, however, to
response actions conducted after February 15, 2001." Section 128
of CERCLA provides the long-awaited security to developers of
brownfield sites that their voluntary agreement with a state will
not be second-guessed by the EPA.56 Of course, there are numer-
ous exceptions that give the EPA authority to take action, but
they focus primarily on cases where contamination has migrated
or a subsequently discovered imminent and substantial endan-
germent appears."
B. Virginia's Brownfields Legislation
Virginia's General Assembly also promulgated the Brownfields
Redevelopment and Land Renewal Act ("the Virginia Act"), which
Governor Warner signed on April 1, 2002.58 The Virginia Act con-
solidates and reorganizes existing provisions related to brown-
fields restoration.59 The new Virginia statute contains specific li-
ability protections for bona fide prospective purchasers, innocent
landowners, and adjacent landowners, that track those provided
in the 2001 CERCLA Amendments. ° It also creates the Virginia
Brownfields Restoration and Economic Redevelopment Assistance
Fund ("the Fund"), that will be administered by the Virginia Re-
sources Authority.61 The Fund will consist of moneys appropri-
53. 42 U.S.C.A. § 9628(a)(1)(B) (Supp. 2002).
54. Id. § 9628(b)(1)(A).
55. Id. § 9628(b)(3).
56. Id. § 9628.
57. Id. § 9628(b)(1)(B).
58. H.B. 463, Va. Gen. Assembly (Reg. Sess. 2002) (enacted as Act of Apr. 1, 2002, ch.
378, 2002 Va. Acts 658) (codified at VA. CODE ANN. §§ 10.1-1230 to -1237 (Cum. Supp.
2002)).
59. See Va. H.B. 463 § 2. Brownfield provisions formerly located at chapter 14 of Title
10.1 were repealed and moved to new chapter 12.1.
60. VA. CODE ANN. § 10.1-1234 (Cum. Supp. 2002).
61. Id. § 10.1-1237 (Cum. Supp. 2002).
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ated to it by the General Assembly and any other sources.62 Local
governments are eligible to receive grants and loans from the
Fund, and businesses may receive loans for the purposes of pro-
moting the restoration and redevelopment of brownfield sites and
addressing environmental problems or obstacles preventing the
sites from being effectively marketed to new economic develop-
ment prospects.
C. Voluntary Remediation Program
Virginia is one of a number of states that have a Voluntary
Remediation Program ("VRP"). The program, originally enacted
by the General Assembly in 1995,64 encourages the remediation of
properties where remediation is not otherwise required by any
other federal or state law.65 It establishes procedures for owners
or operators to voluntarily remedy contamination at their sites.66
Once a cleanup is satisfactorily completed, the Department of
Environmental Quality ("DEQ") will issue a "certification of satis-
factory completion of remediation" that provides an exemption
from further enforcement unless new issues are discovered.67
Pursuant to the legislative mandate contained in the VRP
statute, the Virginia Waste Management Board ("VWMB") prom-
ulgated regulations.68 The VWMB recently amended these regula-
tions, effective July 1, 2002.69 The amendments were intended to
clarify the regulations in order to make them easier to under-
stand and to update documents incorporated by reference. ° In
general, the time frames in the regulations were amended to refer
62. Id. § 10.1-1237(A).
63. Id. § 10.1-1237(E)-(F).
64. S.B. 796, Va. Gen. Assembly (Reg. Sess. 1995) (enacted as Act of March 25, 1995,
ch. 609, 1995 Va. Acts 942) (codified at VA. CODE ANN. §§ 10.1-1429.1 to -1429.3 (Repl. Vol.
1998)).
65. VA. CODE ANN. § 10.1-1232 (Cum. Supp. 2002) (formerly § 10.1-1429.1 (Repl. Vol.
1998)).
66. Id. § 10.1-1232(A).
67. Id. § 10.1-1232(C).
68. 9 VA. ADMIN. CODE § 20-160-10 to -130 (2000).
69. Voluntary Remediation Regulations, 18 Va. Regs. Reg. 2288 (May 20, 2002) (to be
codified at 9 VA. ADMIN. CODE §§ 20-160-10 to -40, 20-160-60 to -120). The original VRP
regulations became effective on June 26, 1997.
70. See id.
2002]
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to calendar days instead of working days. 71 This change will re-
duce the time frame given to an applicant to contest the DEQ's
decision to deny an application to participate in the program from
thirty working days to thirty calendar days. 2 The time that the
Director has to expedite issuance of a permit after receiving a
demonstration of completion was reduced from 120 working days
to 120 calendar days.73
Substantive changes to the VRP regulations include: (1) the
addition, deletion, and revision of various definitions; 74 (2) the ex-
tension of the time allotted for the DEQ to review an application
for participation from forty-five working days to sixty calendar
days;7 5 (3) the clarification of the necessary components of a Vol-
untary Remediation Report, and explanation of each of the five
elements of the report, and the information to be included in each
element;76 (4) the deletion of the reference to working days from
the review of submittals section;77 (5) the reorganization of the
remediation level section to clarify the Tier I, Tier II, and Tier III
standards for remediation; 8 (6) the revision of the meaning of
"termination," which now means discontinuation of participation
in the program prior to receiving a certification of satisfactory
completion;79 (7) the expansion of the section relating to the certi-
fication of satisfactory completion of remediation to include addi-
tional detail;"° and (8) the recognition by program participants of
any comments received during the public comment period and the
provision of copies of any responses made to the comments."1
On January 11, 2002 the DEQ and the EPA, Region III, en-
tered into a Memorandum of Agreement ("MOA") to define and
clarify the roles and responsibilities of the EPA and the DEQ
71. Id. at 2291.
72. Proposed Voluntary Remediation Regulations, 18 Va. Regs. Reg. 300, 302 (Oct. 22,
2001) (adopted by Voluntary Remediation Regulations, 18 Va. Regs. Reg. 2288 (May, 20,
2002)).
73. Voluntary Remediation Regulations, 18 Va. Regs. Reg. at 2291.
74. See generally id.
75. Proposed Voluntary Remediation Regulations, 18 Va. Regs. Reg. at 305.
76. Voluntary Remediation Regulations, 18 Va. Regs. Reg. at 2290.
77. Id. at 2291.
78. Proposed Voluntary Remediation Regulations, 18 Va. Regs. Reg. at 307.
79. Id. at 309.
80. Voluntary Remediation Regulations, 18 Va. Regs. Reg. at 2291.
81. Proposed Voluntary Remediation Regulations, 18 Va. Regs. Reg. at 310.
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with respect to sites addressed under the VRP."2 The MOA effec-
tively provides the long-awaited assurance to individuals who
clean up sites under the VRP that the EPA will refrain from un-
dertaking separate enforcement action. 3 This "immunity" is lim-
ited, however, if the EPA determines there may be an imminent
and substantial endangerment to the public, or if new informa-
tion about a site arises after a Certification is issued. 4 In either
case, the EPA has committed to consult with the DEQ prior to
initiating any response or enforcement action." The EPA also has
committed to update its Comprehensive Environmental Re-
sponse, Compensation and Liability Information System
("CERCLIS") to ensure that it reflects the site's status in the
VRP, or to archive from CERCLIS those sites that have received
a Certification. 6
D. Other Virginia Waste Management Regulations
Before June, 2002 Virginia's Waste Management Regulations
were required to be reviewed every three years pursuant to Gov-
ernor's Executive Order 25 (98).8' The DEQ completed several
three-year reviews during the past year. The following is a sum-
mary of changes that were recommended as a result of last year's
three-year review.
1. Hazardous Waste Regulations
Virginia's Waste Management Board ('WWMB") approved two
final actions relating to Virginia's Hazardous Waste Regulations,
both of which became effective on March 13, 2002.8 The first
82. Superfund Memorandum of Agreement Between the Virginia Department of Envi-
ronmental Quality and the United States Environmental Protection Agency, Region III
(Jan. 11, 2002), available at http://www.deq.state.va.us/brownfieldweb/epamoa.pdf (last
visited Oct. 4, 2002).
83. Id. at 3-4.
84. Id. at 4.
85. Id.
86. Id. at 3.
87. Exec. Order No. 25 (98) (June 30, 1998). Executive Order 25 (98) was rescinded
effective June 26, 2002, when Executive Order 21 (2002) (June 26, 2002) was signed. Exec.
Order No. 21 (2002) (June 26, 2002). The effect of the new order as relevant here is that
now a review is needed only every four years. Id.
88. Virginia Hazardous Waste Management Regulations, 18 Va. Regs. Reg. 1403 (Feb.
20021
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amendment included a comprehensive review of the regulation. 9
The primary goal of the amendment was to transform the Vir-
ginia regulations into the incorporation-by-reference format by
directly adopting the text of the EPA's hazardous waste regula-
tions.9 ° The EPA authorizes qualifying states to operate state
hazardous waste management programs if they are at least as
stringent as the federal program.9 By maintaining the equiva-
lence of its regulations with those issued by the EPA under RCRA
and the Hazardous and Solid Waste Amendments of 1984
("HSWA"), Virginia remains eligible to carry out its own hazard-
ous waste management program and to be an authorized state
under the federal acts.92
The primary amendment deleted the text describing the per-
mitting process located in the Virginia Administrative Code and
replaced it with incorporation of analogous text from the Code of
Federal Regulations. 9 The incorporation-by-reference format
helps to make clear those few requirements where Virginia has
different provisions from the federal rules. Other significant
changes include the following: (1) appeals will be conducted under
the Virginia Administrative Process Act, not the federal process;9 4
(2) generators will no longer be required to give a fifteen-day noti-
fication before creating a new hazardous waste accumulation
area;95 (3) transporter requirements to file annual reports have
been reinstated;96 (4) expansion of the number of hazardous con-
stituents for which a clean up goal can be established;97 (5) up-
dated drinking water standards will be used in demonstrating
ground water cleanup;98 (6) there are universal waste regulations
incorporating compliance requirements for handlers of universal
11, 2002); 18 Va. Regs. Reg. 1422 (Feb. 11, 2002) (to be codified at 9 VA. ADMIN. CODE 20-
60-261).
89. Virginia Hazardous Waste Management Regulations, 18 Va. Regs. Reg. at 1403.
90. Id.
91. 42 U.S.C. § 6926(b) (2000).
92. Virginia Hazardous Waste Management Regulations, 17 Va. Regs. Reg. 3208 (July
16, 2001).
93. Virginia Hazardous Waste Management Regulations, 18 Va. Regs. Reg. at 1403.
94. 9 VA. ADMIN. CODE § 20-60-124(B)(7) (Cum. Supp. 2002).
95. Id. § 20-60-262 (Cum. Supp. 2002).
96. Id. § 20-60-430(F) (Cum. Supp. 2002).
97. Id. § 20-60-264(B)(16) (Cum. Supp. 2002).
98. Id. § 20-60-264(B)(17).
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waste when crushing mercury-containing lamps;99 and (7) the
DEQ is authorized to issue variances to prevent recycled materi-
als from being considered hazardous waste. 00
The second amendment to the hazardous waste regulations re-
pealed one provision regarding low-level radioactive wastes and
mixed wastes, so that Virginia's regulations would meet federal
requirements which provide that only mixed, low-level radioac-
tive wastes are considered hazardous.1"' The VWMB had been
concerned that the deleted provision could be misinterpreted to
mean that all low-level radioactive wastes are considered hazard-
ous instead of only mixed, low-level radioactive wastes.0 2
2. Transportation of Hazardous Materials
The VWMB published its intent to amend the regulation gov-
erning the transportation of hazardous materials on July 16,
2001.103 The regulation establishes how hazardous materials in
transport are regulated in Virginia, including how materials are
packaged and marked and how transportation vehicles are plac-
arded.1°4 The primary goal of the amendments will be to incorpo-
rate federal regulations. 105
3. Solid Waste Regulations
On October 22, 2001 the VWMB issued final regulations
amending the financial assurance regulations for solid waste dis-
posal, transfer and treatment facilities.0 6 The amendments estab-
lish standards and procedures for financial assurance to be used
in the issuance and continuation of solid waste permits, and to be
used in the performance of corrective actions or in formulation of
99. Id. § 20-60-273 (Cum. Supp. 2002).
100. Id. § 20-60-1390 (Cum. Supp. 2002).
101. Virginia Hazardous Waste Management Regulations, 18 Va. Regs. Reg. at 1422.
102. Virginia Hazardous Waste Management Regulations, 17 Va. Regs. Reg. 3016 (July
2, 2001) (codified at 9 VA. ADMIN. CODE § 20-60-261 (Cum. Supp. 2002)).
103. Notice of Intended Regulatory Action, 17 Va. Regs. Reg. 3160 (July 16, 2001).
104. 9 VA. ADMIN. CODE § 20-110-30 (Cum. Supp. 2002).
105. Notice of Intended Regulation Action, 17 Va. Regs. Reg. 3160 (July 16, 2001).
106. Financial Assurance Regulations for Solid Waste Disposal, Transfer and Treat-
ment Facilities, 18 Va. Regs. Reg. 359 (Oct. 22, 2001) (codified at 9 VA. ADMIN. CODE § 20-
70 (Cum. Supp. 2002)).
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enforcement documents issued by the DEQ. 117 The VWMB also
incorporated statutory changes enacted since the regulations
were last amended.' The VWMB also clarified when facilities
will be required to provide additional financial assurance and
when a facility's obligation to provide the additional financial as-
surance ends."0 9
4. Medical Waste Regulations
Virginia's regulated medical waste management regulations
establish permit requirements for the storage, treatment, and
disposal of regulated medical wastes."0 The VWMB made sub-
stantial amendments to the regulations, which were finalized on
May 20, 2002 and became effective on June 19, 2002."' The
amendments: "(i) exempt certain medical waste from regulations,
(ii) change the on-site storage permit requirements for small fa-
cilities, (iii) eliminate full permits for off-site medical waste stor-
age, and (iv) replace medical waste packaging and transportation
standards with those of other regulatory agencies. ''12
5. Permit Fees
The General Assembly directed the VWMB to develop new
permit fee schedules sufficient to cover no more than twenty per-
cent of the direct costs of the hazardous and solid waste programs
based on the amounts allocated to these programs in the 2002
Appropriation Act." 3 No individual permit fee can increase more
than 300%."' The DEQ likely will promulgate emergency regula-
tions prior to the July 1, 2002 effective date. New permit fees
107. See id.
108. Id.
109. Id.
110. 9 VA. ADMIN. CODE §§ 20-120-10 to -1000 (2000).
111. Regulated Medical Waste Management Regulations, 18 Va. Regs. Reg. 2287 (May
20, 2002) (to be codified at 9 VA. ADMIN. CODE § 20-120).
112. Id.
113. H.B. 1257, Va. Gen. Assembly (Reg. Sess. 2002) (enacted as Act of Apr. 8, 2002, ch.
822, 2002 Va. Acts 454) (codified at VA. CODE ANN. § 10.1-1402.1 (Cum. Supp. 2002) and
id. § 62.1-44.5:6 (Cum. Supp. 2002)). This legislation also provided for increased water
permit fees. See infra note 147 and accompanying text.
114. VA. CODE ANN. § 10.1-1402.1(6) (Cum. Supp. 2002).
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likely will reflect the entire 300% increase. The legislation im-
posed a July 1, 2004 sunset on the new fee structure.115
6. Recycling
On July 2, 2001 the DEQ issued a final regulation amending
the existing tax-exempt regulations for recycling machinery and
equipment.1 6 Revisions to the regulation: (1) eliminate the re-
quirement to notify the DEQ of the purchase price of machin-
ery;... and (2) clarify which machinery does not qualify for the
exemption."11
7. Land Application of Sewage Sludge
The 2002 General Assembly Session amended Virginia
Code section 62.1-44.19:3 to move responsibility to regulate the
land application of sewage sludge from the Department of Health
to the State Water Control Board ("SWCB") and the DEQ.' 19 The
DEQ will have oversight over the land application of sludge when
it is applied by or purchased from the owner of a sewage treat-
ment works. 2° The new DEQ regulations will be the same as the
Board of Health's Biosolids Use Regulations and will be effective
May 1, 2004 provided that the amendment is reenacted by the
2003 General Assembly Session.12 '
115. VA. CODE ANN. § 62.1-44.15:6 (Cum. Supp. 2002) (editor's note).
116. Regulations for the Clarification of Recycling Machinery and Equipment for Local
Tax Exemption Purposes, 17 Va. Regs. Reg. 3029 (July 2, 2001) (codified at 9 VA. ADMIN.
CODE § 15-30 (Cum. Supp. 2002)). Originally the regulation was proposed by the VWMB,
but it was later determined that DEQ had the regulatory authority. See 17 Va. Regs. Reg.
3029 (July 2, 2001). Thus, the regulations were moved from § 20-140 to § 15-30. Id.
117. 9 VA. ADMIN. CODE § 15-30-100 (Cum. Supp. 2002).
118. Id. § 15-30-70 (Cum. Supp. 2002).
119. VA. CODE ANN. § 62.1-44.19:3 (Cum. Supp. 2002).
120. Id.
121. Id.
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III. WATER
A. Federal Regulatory Action
1. TMDL Program
Section 1313(d) of the Clean Water Act requires states to iden-
tify impaired waters and to establish a "total maximum daily
load" ("TMDL") for each impaired water segment.122 After nearly
thirty years of relative inactivity on the TMDL front, TMDLs
have been pushed to the forefront of the EPA's and many states'
regulatory agendas. 123 On July 13, 2000 the EPA published com-
prehensive revisions to its TMDL regulation.124 On August 9,
2001, however, the EPA proposed that the effective date for the
new TMDL regulation be April 30, 2003.125 This proposal became
final on October 18, 2001.126
The EPA is now in the process of developing a new TMDL regu-
lation, based on additional public comment, which it expects to
propose for full public comment before the end of the year.'27 The
EPA's goals for the new TMDL regulation include: (1) improve-
ment of state monitoring and assessment programs; (2) strength-
ening of existing federal, state and local watershed planning
processes; (3) enhancement of stakeholder participation by in-
creasing TMDL program flexibility; (4) implementation of TMDLs
through the state continuing planning process, not TMDL itself;
and (5) enhancement opportunities for trading and other innova-
122. 33 U.S.C.A. § 1313(d) (Supp. 2002).
123. This is due, in part, to lawsuits filed by environmental groups in over forty states
seeking court orders to compel TMDL development. See TMDL Litigation Status, at
http://www.epa.gov/owow/tmdl/lawsuitl.html (last updated July 16, 2002). To date, the
EPA is under court order in twenty-two states to establish TMDLs if states do not estab-
lish them. See id.
124. Revisions to the Water Quality Planning and Management Regulation, 65 Fed.
Reg. 43,586 (July 13, 2000) (codified at 40 C.F.R. pts. 9, 122-24, 130 (2001)).
125. Delay of Effective Date of Revisions to the Water Quality Planning and Manage-
ment Regulation, 66 Fed. Reg. 41,817 (Aug. 9, 2001).
126. Effective Date of Revisions to the Water Quality Planning and Management Regu-
lation, 66 Fed. Reg. 53,044 (Oct. 18, 2001). For a complete discussion of the proposed
TMDL regulations see Kevin J. Finto, et al., Annual Survey of Virginia Law: Environ-
mental Law, 35 U. RICH. L. REV. 601, 607-12 (2001).
127. See Status of the TMDL /Watershed Rule, at http://www.epa.gov/owow/tmdl/wa-
tershedrule/watershedrulefs.html (last updated June 28, 2002).
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tions."2 ' As part of its TMDL program, the EPA also issued new
guidance to assist states in preparing their section 305(b) reports
and section 303(d) lists. 29 The EPA's Office of General Counsel
and Office of Wetlands, Oceans and Watersheds also developed a
recommended framework to assist the EPA Regions in the prepa-
ration of their approval letters for states section 303(d) list sub-
missions, 3 ' and "Guidelines for Reviewing TMDLs under existing
Regulations issued in 1992," both issued on May 20, 2002.131
2. Cooling Water Intake Program
In response to a consent decree entered in litigation initiated
by a group of environmental groups in the Southern District of
New York,'32 the EPA issued its final Phase I rule to implement
section 316(b) of the Clean Water Act. 3' The new rule establishes
technology-based performance standards based on the location,
design, construction, and capacity of cooling water intake struc-
tures at new facilities. 34 New steam electric generating facilities
are primarily subject to the new rule, the purpose of which is to
decrease death or injury to aquatic organisms that otherwise
would be subject to entrainment into cooling water systems or
impingement against screens at the entrance of the cooling water
intake structures. 3
128. Id.
129. See Memorandum from the Director of the Office of Wetlands, Oceans and Water-
sheds, to EPA Regional Water Management Directors, EPA Regional Science and Tech-
nology Directors, and State, Territory, and Authorized Tribe Water Quality Program Di-
rectors (November 19, 2001), available at http://epa.gov/owow/tmdl/2002wqma.pdf (last
visited Oct. 4, 2002).
130. EPA OFFICE OF GEN. COUNSEL, RECOMMENDED FRAMEWORK FOR EPA APPROVAL
DECISIONS ON 2002 STATE SECTION 303(d) LIST SUBMISSIONS (May 20, 2002), available at
http://www.epa.gov/owow/tmdl/guidance/listapproval.pdf (last visited Oct. 4, 2002).
131. Memorandum from the Director of the Assessment and Watershed Protection Di-
vision, Office of Wetlands, Oceans and Watersheds, to Water Quality Branch Chiefs, Re-
gions I-X, TMDL Coordinators, Regions I-X, Monitoring Coordinators, Regions I-X, and
ORC TMDL Attorneys, (May 20, 2002), available at http://epa.gov/owow/tmdlguidance/
csmemo.pdf (last visited Oct. 4, 2002).
132. Cronin v. Browner, 90 F. Supp. 2d 364, 376 (S.D.N.Y. 2000).
133. National Pollutant Discharge Elimination System, 66 Fed. Reg. 65,256 (Dec. 18,
2001) (to be codified at 40 C.F.R. pts. 9, 122-125).
134. Id.
135. Id.
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Pursuant to the consent decree, the EPA also has proposed its
Phase II rule for existing electric utility facilities and non-utility
power producers.136 The public comment period was to close on
July 8, 2002, but the EPA has extended the comment period
through August 7, 2002.137
B. State Regulatory Action
1. VPDES Regulations
The SWCB made several amendments to the Virginia Pollutant
Discharge Elimination System ("VPDES") regulations, none of
which were major changes. On September 10, 2001 the SWCB
announced its intent to reissue the existing general permits for:
(1) discharges from petroleum contaminated sites;13 (2) concen-
trated aquatic animal production facilities;'39 and (3) cooling wa-
ter discharges. 4 ° Each of the existing general permits will expire
in early 2003.141
On June 3, 2002 the SWCB reissued the general VPDES per-
mit for car wash facilities, which would have expired on October
15, 2002.142 The only changes made to the regulation were for
clarity purposes: (1) the EPA reopener special condition was re-
moved because car wash facilities are not listed as a primary in-
dustry; (2) the notification levels special condition was added for
all-manufacturing, commercial, mining, and silvicultural dis-
136. National Pollutant Discharge System, 67 Fed. Reg. 17,122 (Apr. 9, 2002) (to be
codified at 40 C.F.R. pts. 9, 122-125).
137. Extension of Comment Period for National Pollutant Discharge Elimination Sys-
tem, 67 Fed. Reg. 41,668, 41,668 (June 19, 2002).
138. General Virginia Pollutant Discharge Elimination System (VPDES) Permit for
Discharges from Petroleum Contaminated Sites, 17 Va. Regs. Reg. 3722 (Sept. 10, 2001).
139. General Virginia Pollutant Discharge Elimination System (VPDES) Permit for
Concentrated Aquatic Animal Production Facilities, 17 Va. Regs. Reg. 3722 (Sept. 10,
2001).
140. General Virginia Pollutant Discharge Elimination System (VPDES) Permit for
Cooling Water Dischargees, 17 Va. Regs. Reg. 3723 (Sept. 10, 2001).
141. Id.
142. General Virginia Pollutant Discharge Elimination System (VPDES) Permit for
Car Wash Facilities, 18 Va. Regs. Reg. 2452 (June 3, 2002). The reissuance of the general
permit amends 9 VA. ADMIN. CODE § 25-194-10 and §§ 25-194-40 to -70, and will repeal §-
80. Id.
[Vol. 37:117
ENVIRONMENTAL LAW
chargers; and (3) the registration statement was revised to reflect
changes in signature requirements.1
3
The SWCB also issued final regulations relating to permit ap-
plications from treatment works treating domestic sewage.144 The
VPDES permit regulation now conforms more closely to corre-
sponding federal regulations and references to federal regulations
were amended to refer to the 2000 editions.145
The General Assembly directed the SWCB to develop new per-
mit fees for all water programs.1 41 Unlike the hybrid approach for
the waste permit fees, the maximum amount for water permit
fees will be increased by 300% across the board.147 For example,
the maximum fee for a VPDES permit for a major source will in-
crease from $8,000 to $24,000, effective July 1, 2004.141
2. Water Quality Standards
The SWCB announced on May 6, 2002 that it received EPA ap-
proval of the revisions to the Water Quality Standards relating to
dissolved oxygen and natural conditions that it published as final
regulations on April 23, 2001.14' Thus, the final regulations be-
came effective on June 5, 2002, thirty days after notice of EPA
approval was published. 5 °
The SWCB also issued final regulations amending certain
other Water Quality Standards on June 17, 2002.151 The amend-
ments update the statewide bacteria criteria to correspond with
updates published by the EPA and reworded shellfish bacteria
criteria that reflect the National Shellfish Sanitation Commission
143. Id.
144. Virginia Pollutant Discharge Elimination System (VPDES) Permit Regulation, 18
Va. Regs. Reg. 1213 (Jan. 14, 2002).
145. Id.
146. See H.B. 1257, Va. Gen. Assembly (Reg. Sess. 2002) (enacted as Act of Apr. 8,
2002, ch. 822, 2002 Va. Acts 454) (codified at VA. CODE ANN. § 62.1-44.15:6 (Cum. Supp.
2002)).
147. See VA. CODE ANN. § 62.1-44.15:6(B) (Cum. Supp. 2002).
148. Id.
149. Water Quality Standards, 18 Va. Regs. Reg. 2174 (May 6, 2002); see also 17 Va.
Regs. Reg. 2380 (Apr. 23, 2001) (codified at 9 VA. ADMIN. CODE §§ 25-260-5 to -55 (2002)).
150. Water Quality Standards, 18 Va. Regs. Reg. 2174 (May 6, 2002).
151. Water Quality Standards, 18 Va. Regs. Reg. 2657 (June 17, 2002) (codified at 9
VA. ADMIN. CODE §§ 25-260-5, -160, -170, -310, and -390 (2002)).
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recommendations for fecal coliform levels in shellfish waters.152
The amendments also incorporate a site-specific chronic ammonia
criterion for some Potomac River tributaries.153 The SWCB de-
ferred making a decision on revising statewide ammonia criteria
from sections 25-260-140 and 25-260-155 of the Virginia Adminis-
trative Code.5 4 The criteria will be reconsidered at the July 2002
SWCB meeting. 155
3. Water Quality Management Plans
On November 5, 2001 the SWCB proposed repeal of its eight-
een Water Quality Management Plans ("WQMPs") that the
SWCB "adopted as regulations ... during the 1970s ... through
the early 1990s. "1156 WQMPs are basinwide waste treatment or
pollution control plans that serve as the "repositories of TMDLs,
water quality based effluent limits, and ... pollution control
measures [recommended] to attain or maintain water quality
standards.1 57 The SWCB believes that the WQMPs are outdated,
and that moreover, there is no regulatory requirement for the
WQMPs to be regulations.15' By repealing the WQMPs as regula-
tions, the WQMPs will be easier to update and there will be less
of a potential for conflicts between TMDLs, VPDES permits, and
existing WQMPs.' 59
In conjunction with the repeal of the WQMPs, the SWCB pro-
posed adoption of a Water Quality Management Planning Public
Participation Guidelines Regulation.' The regulation would pro-
vide public participation procedures required for development of
TMDLs, wasteload allocation studies, section 303(d) lists of im-
paired waters, and WQMPs.' 6' The proposed regulations primar-
ily will affect VPDES "permit holders that discharge into ... wa-
152. Id.
153. Id.
154. Id.
155. Id.
156. Water Quality Management Plans, 18 Va. Regs. Reg. 518-19 (Nov. 5, 2001).
157. Id. at 519.
158. Id.
159. Id.
160. Id.
161. Id.
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ters where a multiple discharger wasteload allocation study is
expected to be prepared."
162
4. Surface Water Management Area
On October 22, 2001 the SWCB announced its intent to desig-
nate the James River near Richmond as a surface water man-
agement area. 163 The area would include the waters that flow be-
tween the U.S. Route 522 bridge in Goochland and Powhatan
Counties and the 1-95 bridge in the City of Richmond. 16 4 If the
area is so designated, the Surface Water Management Area Regu-
lation would apply.165 Specifically, a person could not withdraw
more than 300,000 gallons of surface water in one month's time
unless that person obtains a surface withdrawal permit or certifi-
cate issued by the SWCB, and prepares and abides by a water
conservation and management plan.
166
5. Storm Water Regulations
The EPA's Phase II storm water regulations, which were incor-
porated into Virginia's VPDES permit regulations, 7 require
"small construction activities" and "small municipal separate
storm sewer systems in urbanized areas" ("small MS4s") to obtain
VPDES permit coverage by March 10, 2003.6' Thus, the SWCB
proposed amending its general VPDES permit for discharges of
storm water from construction activities, and proposed developing
a new general permit for discharges of storm water from small
MS4s.1 69
162. Id. at 520.
163. James River (Richmond Regional West) Surface Water Management Area, 18 Va.
Regs. Reg. 242 (Oct. 22, 2001).
164. Id.
165. 9 VA. ADMIN. CODE § 25-220 (Cum. Supp. 2002).
166. James River (Richmond Regional West) Surface Water Management Area, 18 Va.
Regs. Reg. at 242.
167. 9 VA. ADMIN. CODE § 25-31 (1996).
168. National Pollutant Discharge Elimination System, 64 Fed. Reg. 68,722 (Dec. 8,
1999) (codified at 40 C.F.R. pts. 9, 122, 123, 124 (2001)).
169. Virginia Pollutant Discharge Elimination System, 18 Va. Regs. Reg. 2106, 2119
(May 6, 2002).
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The primary change proposed by the SWCB to the general
permit for storm water discharges from construction activities is
the addition of a definition of "construction activity," to clarify
that the term also includes "small" construction activity for land
disturbances involving one acre to five acres. 7 ° Formerly, the
general permit only applied to large construction activities, de-
fined as "industrial activity," resulting in the disturbance of five
or more acres of total land area.'71 The proposed amendments also
include a waiver provision to allow small construction sites to be
exempt if a TMDL shows storm water controls are necessary.'72
The general permit for small MS4s in urban areas will estab-
lish standard language for control of small MS4 storm water dis-
charges "through the development, implementation and enforce-
ment of a Storm Water Management Program (SWMP)....,,'
The SWMP must include six minimum control measures designed
to "reduce the impacts of the storm water discharges on the re-
ceiving streams to the maximum extent practicable. The SWMP
will require [the permittee to] identify best management practices
(BMP's)... and measurable goals for each identified BMP for
each of the ... six minimum control measures."74
6. Closure Plans for Sewerage Systems
The SWCB promulgated a final regulation to replace an "emer-
gency regulation [requiring] closure plans and demonstration of
financial capability for privately owned sewerage systems and
sewerage treatment works that treat domestic waste generated
by privately owned residences."'75 The final regulation differs
from the emergency regulations in the following ways: (1) the
number of years of contract operation was decreased from five to
two years; (2) a waiver provision was added; (3) Certificates of
170. Id. at 2106. Definitions of "small construction activity" and "industrial activity"
also were added. Id.
171. Id.
172. Id.
173. Id. at 2119.
174. Id.
175. Closure Plans and Demonstration of Financial Capability, 18 Va. Regs. Reg. 590
(Nov. 5, 2001) (codified at 9 VA. ADMIN. CODE § 25-650 (Cum. Supp. 2002)).
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Deposit are now acceptable; (4) stand-by trusts are no longer re-
quired; and (5) several time frames were changed.'76
7. Sewerage Regulations
The SWCB repealed its sewerage regulations in response to the
State Board of Health's adoption of new regulations and, pursu-
ant to Virginia Code section 62.1-44.15(10), the joint supervision
of the regulations is no longer necessary.
77
8. Chesapeake Bay Preservation Area
The Chesapeake Bay Local Assistance Board ("Board") issued
final amendments to its Chesapeake Bay Preservation Area Des-
ignation and Management Regulations.17' The amendments are
intended to accomplish the following: (1) clarify regulatory lan-
guage; (2) eliminate conflicts or redundancies between regulatory
requirements and those in other related state and federal laws
and regulations (e.g., stormwater management criteria, erosion
and sediment control criteria, septic system criteria, agricultural
criteria, and silvicultural criteria); (3) improve vegetative buffer
area criteria; (4) improve agricultural conservation criteria; and
(5) add criteria regarding a board/department process to review
local program implementation to establish consistency with the
regulations. 79 The Board also made substantive changes to exist-
ing regulations.' Among the changes are additional procedures
for designating Resource Protection Areas, conditions for allow-
able modifications and encroachments, criteria for granting ex-
ceptions, stormwater management criteria, process for enforce-
ment on agricultural lands, and requirements pertaining to
comprehensive plans."' 1
176. Id.
177. Sewage Regulations, 18 Va. Regs. Reg. 2657 (June 17, 2002); see also VA. CODE
ANN. § 62.1-44.15(10) (Cum. Supp. 2002).
178. Chesapeake Bay Preservation Area Designation and Management Regulations, 18
Va. Regs. Reg. 1196 (Jan. 14, 2002) (codified at 9 VA. ADMIN. CODE § 10-20 (Cum. Supp.
2002)).
179. Id.
180. Id.
181. Id.
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IV. WETLANDS
A. Federal Regulations
1. Reissuance of Nationwide Permits
On January 15, 2002, the United States Army Corps of Engi-
neers ("Corps") reissued all "existing Nationwide Permits
("NWPs"), General Conditions, and definitions with some modifi-
cations."18 2 The final NWPs became effective on March 18, 2002
and expire on March 18, 2007."83 Any activities authorized by
NWPs, except permit numbers 7, 12, 14, 27, 31 and 40-44, that
commenced or were under contract to commence by February 11,
2002 have until February 11, 2003 to complete the activity.1 4 Ac-
tivities authorized by NWPs 7, 12, 14, 27, 31 and 40-44 that
commenced or are under contract to commence by March 18, 2002
will have until March 18, 2003 to complete the activity.8 5
2. Definition of "Fill Material"
The Corps and the EPA promulgated a final rule on May 9,
2002 that reconciles the two agencies' regulations of the discharge
of "fill material" under the Clean Water Act. 8 The final rule de-
fines fill material in both agencies' regulations as
material placed in waters of the U.S. where the material has the ef-
fect of either replacing any portion of a water of the United States
with dry land or changing the bottom elevation of any portion of a
water. The examples of "fill material".., include rock, sand, soil,
clay, plastics, construction debris, wood chips, overburden from min-
ing or other excavation activities, and materials used to create any
structure or infrastructure in waters of the U.S.'
8 7
182. Department of the Army, Corps of Engineers Issuance of Nationwide Permits No-
tice, 67 Fed. Reg. 2020 (Jan. 15, 2002) (codified at 33 C.F.R. pt. 330 (2001)). The Corps
published corrections to the January 15, 2002 Final Notice at 67 Fed. Reg. 6692 (Feb. 13,
2002).
183. Id.
184. Id.
185. Id.
186. Final Revisions to the Clean Water Act Regulatory Definitions of "Fill Material"
and "Discharge of Fill Material," 67 Fed. Reg. 31,129 (May 9, 2002) (to be codified at 33
C.F.R. pt. 323 and 40 C.F.R. pt. 232).
187. Id. at 31,130.
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Trash and garbage are specifically excluded from the definition.1 88
Furthermore, the rule is not intended to modify existing regulatory
procedure, but simply to establish uniformity between the two agen-
cies. 1
81
B. State Regulations
1. VWPPP
During the 2000 Legislative Session, the Virginia General As-
sembly enacted significant changes to Virginia's Water Protection
Permit Program ("VWPPP") provisions and created a new state
nontidal wetlands program.19 ° Pursuant to this legislative man-
date, the SWCB was required to promulgate regulations and to
develop general permits for activities in wetlands.19' The final
regulations were published on July 16, 2001 and became effective
on October 1, 2001.192
In complying with its legislative mandate, Virginia now regu-
lates activities in wetlands beyond its federal mandate. The
power to regulate extends to: (1) all activities in surface waters
and wetlands currently regulated under section 404 of the Clean
Water Act; (2) excavation in all wetlands; (3) permanent flooding
or impounding; (4) new activities to cause draining or other new
activities causing significant alteration or degradation of existing
wetland acreage and function; and (5) filling or dumping.'93
Significant changes made to the VWPPP regulation include the
regulation of individuals who want to alter the physical and func-
tional properties of wetlands. 94 These individuals must avoid and
minimize impacts to the extent practicable prior to considering
188. Id.
189. Id.
190. See VA. CODE ANN. § 62.1-44.15:5 (Repl. Vol. 2001 & Cum. Supp. 2002).
191. Id. § 62.1-44.15:5(D) (Repl. Vol. 2001).
192. 9 VA. ADMIN. CODE § 25-660-10 (2002). The effective date for linear transportation
projects of the VDOT was August 1, 2001, pursuant to House Bill 2292, identical to Senate
Bill 1243, which the Governor approved on March 20, 2001. See H.B. 2292, Va. Gen. As-
sembly (Reg. Sess. 2001) (enacted as Act of Mar. 20, 2001, ch. 464, 2001 Va. Acts 450).
193. 9 VA. ADMIN. CODE § 25-210-50 (2002).
194. Id. § 25-210-115(A) (2002).
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compensatory mitigation.'95 Any compensatory mitigation must
be sufficient to ensure "no net loss" of wetland acreage and func-
tions.196
The SWCB made significant changes to its policy regarding
compensatory mitigation based on its legislative mandate to
achieve "no net loss."'97 The DEQ actively encourages voluntary
programs to seek net gain in wetland acreage and is now author-
ized to sign mitigation bank agreements. 9 ' The following are ac-
ceptable forms of compensatory mitigation for unavoidable losses,
listed in the order preferred by the SWCB: restoration, creation,
purchase of mitigation bank credits, contribution to approved in-
lieu fee fund, and preservation of wetland or upland buffers in
combination with creation, restoration, or purchase of mitigation
bank credits.'99
The VWPPP regulation had several other significant revisions.
The SWCB has clarified the information it requires for a complete
permit application, evaluation of mitigation alternatives, assess-
ment of cumulative impacts, and permit review and issuance.2 °°
The SWCB also has expedited the process for making minor
changes and time extensions to permits.2 ' Finally, permit terms
are increased from five years to the time needed to cover the en-
tire project, not to exceed fifteen years.20 2 The tighter timeline
process requires the DEQ to meet certain deadlines when review-
ing an individual permit application. The DEQ has only fifteen
days to determine whether an application is complete. 20 3 It must
issue or decline to issue a permit or decide to conduct a public
hearing within 120 days.20 4 If a public hearing will be held, the
DEQ has sixty days to advertise and hold the hearing, and it has
ninety days after the public hearing to issue a final decision on
195. Id.
196. Id. § 25-210-115(C) (2002).
197. VA. CODE ANN. § 62.1-44.15:5(D) (Repl. Vol. 2001).
198. Id. § 62.1-44.15:5(E) (Repl. Vol. 2001).
199. 9 VA. ADMIN. CODE § 25-210-115(B)(3) (2002).
200. Id. § 25-210-80(B) (2002).
201. Id. §§ 25-210-180, -210 (2002).
202. Id. § 25-210-180(A)-(C).
203. Id. § 25-210-80(A)(1).
204. Id.
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the permit. °5 If a permit goes to public hearing, the SWCB must
approve issuance of the permit as well.20 6
Under Virginia's new wetlands regulations, impacts that may
have been permissible to isolated wetlands under federal regula-
tions will be limited in Virginia. This is because Virginia includes
wetlands as part of its definition of "state waters."20 7 The only ex-
ception to the requirement for obtaining a permit for isolated wet-
lands is that the DEQ will waive the requirement if the applicant
can prove that the isolated wetlands are of "minimal ecological
value."2 This definition includes wetlands that are less than one-
tenth of one acre, not forested, contain no threatened or endan-
gered species or special community, and are not in a floodplain.2 °9
Under the DEQ's permit regime for isolated wetlands, the Corps
will continue to approve wetlands delineations and make isolated
wetland determinations.210
2. General Permits
The SWCB issued general permits for four activities: (1) any
impacts under half an acre;211 (2) development activities;212 (3)
transportation; 21 3 and (4) utilities. 214 Under Virginia's general
permit regime, an applicant now must prepare a registration
statement for submission to the DEQ.215 The Joint Permit Appli-
cation may still be used provided that it contains all the required
information 6.2 " The Corps has agreed to accept the DEQ's regis-
tration statement as a preconstruction notification if application
to the Corps also is required.217 The DEQ now requires that all
205. Id.
206. Id. § 25-210-160(A)-(B) (2002).
207. Id. § 25-210-10 (2002).
208. Id. § 25-210-220 (2002).
209. Id. § 25-210-10 (2002).
210. See id. § 25-210-45 (2002).
211. 9 VA. ADMIN. CODE §§ 25-660-10 to -100 (2002).
212. Id. § 25-690-10 (2002).
213. Id. §§ 25-680-10 to -100 (2002).
214. Id.
215. See id. §§ 25-210-80, 25-660-50, 25-670-50, 25-680-50, 25-690-50 (2002).
216. Id.
217. State Program General Permit, U.S. Army Corps of Engineers, 2-3 (Apr. 15, 2002)
[hereinafter State Program General Permit], available at http://www.deq.state.va.us/ wet-
lands/spgpl.pdf (last visited Oct. 4, 2002).
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impacts be reported using a registration form, but for impacts of
less than one-tenth of an acre, an abbreviated registration state-
ment may be used and no application fee is required.218
The first general permit covers impacts of less than half an
acre, including up to 125 linear feet ("l.f.") perennial stream and
1,500 l.f. intermittent stream.219 Compensatory mitigation is re-
stricted to off-site compensation at a two-to-one ratio using a
mitigation bank or in-lieu fee fund contribution.22 °
The development and transportation general permits cover im-
pacts of up to two acres, including 500 L.f. of perennial stream and
1,500 l.f. of intermittent stream.221 Activities covered under the
development general permit include construction projects for
residential, commercial, institutional, recreational, and storm
water management facilities.222 Compensatory mitigation ratios
are based on the wetland type.223 Forested wetlands require two-
to-one, scrub/shrub is 1 -to-1 and emergent is one-to-one.224
The general permit for utilities covers permanent impacts of up
to one acre.2 ' This general permit likely will not be used often be-
cause the Corps' NWP 12 would apply.
226
Each of the general permits contain a provision that states:
"[c] overage under a nationwide or regional permit promulgated
by the [Corps], and for which the [SWCB] has issued § 401 certifi-
cation existing as of [the effective date of the general permit],
shall constitute coverage under [the] general permit unless a
state programmatic general permit is approved for the covered
activity or impact. '27 These provisions also explain that if a
Corps NWP certified by the SWCB applies, coverage under the
218. 9 VA. ADMIN. CODE § 25-690-50 (2002).
219. Id. § 25-660-30 (2002).
220. Id. § 25-660-70 (2002).
221. Id. §§ 25-680-30(A), 25-690-30(A) (2002).
222. Id. § 25-690-30(B) (2002).
223. Id. § 25-690-70(B) (2002).
224. Id.
225. Id. § 25-670-30(A) (2002).
226. See id. § 25-670-30(F) (2002).
227. Id. §§ 25-660-30(F), 25-670-30(F), 25-680-30(F), 25-690-30(F) (2002). The General
Assembly authorized this provision during the 2002 Legislative Session. H.B. 1002, Va.
Gen. Assembly (Reg. Sess. 2002) (enacted as Act of Apr. 6, 2002, ch. 649, 2002 Va. Acts
586).
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general permit is not required unless a state programmatic gen-
eral permit applies.22
The DEQ unconditionally certified many of the 2002 reissued
NWPs,229 denied certification for NWP 16 and 17, and condition-
ally approved thirteen others.2 30 Exceptions for certification in-
clude: (1) out of basin mitigation using a mitigation bank; (2)
compensatory mitigation using only preservation; (3) storm water
management facilities in perennial streams or oxy-
gen/temperature impaired waters; (4) impacts in excess of 500 1.f.
perennial or 1,500 L.f. intermittent streams; and (5) any activity
authorizing a water withdrawal.231 Several other exceptions spe-
cific to each of the thirteen NWPs also were included.232
3. State Programmatic General Permit
In an attempt to streamline the state/federal process, and pur-
suant to the legislative mandate, the DEQ sought a State Pro-
grammatic General Permit ("SPGP") in November 2000.233 The
Norfolk District of the Corps issued an SPGP for development
and transportation projects impacting nontidal surface waters on
April 15, 2002.234 Under the SPGP, the DEQ will take the lead in
issuing general permits, but the Corps retains the ability to re-
view permit issuance to ensure consistency.2 35 The Corps delayed
implementation of the SPGP until the fall of 2002 to allow the
DEQ time to hire and train additional staff.236 Until the SPGP be-
comes effective, NWPs will continue to stay in effect.237
228. 9 VA. ADMIN. CODE §§ 25-660-30(F), 25-670-30(F), 25-680-30(F), 25-690-30(F)
(2002).
229. Department of the Army, Corps of Engineers Issuance of Nationwide Permits No-
tice, 67 Fed. Reg. 2020 (Jan. 15, 2002).
230. See Letter from Robert G. Burnley, Director of the DEQ, to Col. David L. Hansen,
U.S. Army Corps of Engineers, (Mar. 29, 2002) (on file with author). Conditional approval
was given for NWP numbers 7, 12, 13, 14, 18, 19, 21, 25, 27, 39, 42, 43, and 44. Id.
231. Id.
232. Id.
233. S.B. 648, Va. Gen. Assembly (Reg. Sess. 2000) (enacted as Act of Apr. 19, 2000, ch.
1054, 2000 Va. Acts 2561) (codified at VA. CODE ANN. §§ 62.1-44.3, -44.5, -44.15, -44.15:5,
-44.29 (2001)).
234. State Program General Permit, supra note 217, at 1.
235. Id. at 2.
236. Public Notice Announcing a State General Permit, U.S. Army Corps of Engineers
(Apr. 15, 2002) [hereinafter Public Notice], available at http://www.deq.state.va.us/wet
lands/spgpnotice.pdf (last visited Oct. 4, 2002).
237. See id.
2002]
UNIVERSITY OF RICHMOND LAW REVIEW
The SPGP is a tiered approach to issuing permits, provided the
applicant meets SPGP conditions.23 For residential, commercial
and institutional development projects (in place of NWP 39), the
DEQ alone will issue permits for impacts up to half an acre of
nontidal wetlands or less than 300 linear feet of stream bed with-
out additional Corps authorization.2 39 For impacts between one-
half and one acre or up to 2,000 1.f. stream, the DEQ will issue
permits, but the Corps will "review and [either] issue a written
SPGP verification" or yield to the DEQ.240 If the Corps and other
federal resource agencies believe the project will have more than
minimal impacts, the project will be required to have an individ-
ual permit.24' Any other impacts covered within the development
general permit will be issued by the DEQ and the Corps.242 Cer-
tain activities are excluded under the SPGP, including agricul-
tural production and related activities, projects involving chan-
nelization, dry/extended detention storm water management
facilities, atlantic white cedar, bald cypress, water tupelo and
overcup oak wetlands, wetlands underlain by histosols, water
withdrawals, and storm water management facilities in perennial
streams or temperature or oxygen impaired waters.243 Addition-
ally, if an activity may affect a federally listed species or a listed
or eligible historic property, the Corps will need to coordinate
with the Fish and Wildlife Service and the Virginia Department
of Historic Resources.244 The applicant will not be allowed to pro-
ceed until notified by the Corps.245
For transportation projects (in place of NWP 14), the DEQ will
issue permits for impacts of less than one-third an acre, but the
DEQ and the Corps will issue for impacts greater than one-third
an acre.246 This SPGP is for use by VDOT, localities, public-
private partnerships, and single family residences.247
238. State Program General Permit, supra note 217, at 2-11.
239. Id. at 2.
240. Id. at 3.
241. Id.
242. Id. at 4.
243. Id. at 4-5.
244. Id. at 5.
245. Id.
246. Id. at 7.
247. Id. at 6.
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Under the SPGP, all projects require a confirmed Corps de-
lineation before submission of a permit application.248 Applicants
may use the DEQ's registration statement or a Joint Permit Ap-
plication, provided all information required by a registration
statement is included. 249 The Corps will suspend NWP 39 and
nontidal portions of NWP 14 when the SPGP becomes effective.5 °
Until that time, NWP 14 and 39 will remain in effect until their
expiration date.251 Those applications submitted prior to the effec-
tive date of the SPGP will be processed under the existing proce-
dures.252
V. AIR
A. NOx SIP Call
On a federal and state level, control of nitrogen oxides contin-
ues to be a primary focus. Through the nitrogen oxide state im-
plementation plan ("NOx SIP") call,253 the EPA established an
annual regional trading budget of NOx allowances and assigned
each state within the region a portion of the regional budget.254 In
response to EPA's NOx SIP call, Virginia's State Air Pollution
Control Board ("SAPCB") promulgated a regulation requiring
owners of large stationary NOx sources to limit air emissions. 5
The regulation created a Virginia NOx Budget Trading Program
that establishes general provisions addressing, among other
things, applicability, permitting, allowance allocation, excess
248. Id. at 1-2.
249. Id.
250. See Public Notice, supra note 236.
251. Id.
252. Id.
253. 40 C.F.R. § 51.121 (2001). The NOx SIP call requires Virginia, along with 21 other
states, to implement a program to reduce NOx emissions in order to attain the ozone air
quality standard. 63 Fed. Reg. 57,356 (Oct. 27, 1998).
254. 40 C.F.R. § 51.121 (2001).
255. Regulation for Emissions Trading, 18 Va. Regs. Reg. 2653 (June 17, 2002) (to be
codified at 9 VA. ADMIN. CODE § 5-140). The SAPCB adopted the regulation as final on
February 27, 2002 and it was published on March 25, 2002. See Regulation for Emissions
Trading, 18 Va. Regs. Reg. 1853 (Mar. 25, 2002). The DEQ made numerous substantive
changes to the proposed regulation, however, so it correspondingly suspended the effective
date in order to receive additional public comment. See Suspension of Regulatory Process,
18 Va. Regs. Reg. 1892 (Mar. 25, 2002). The final regulation was re-approved by the
SAPCB on May 21, 2002. The regulation was submitted to EPA in late June 2002.
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emissions, monitoring, banking, and opt-in provisions for sources
not covered by the regulation." 6 Specifically, beginning May 31,
2004, electric generating units ("EGUs") with a capacity greater
than 25 megawatts and nonEGUs greater than 250 million
Btu/hour will be subject to the regulation. 7 A "unit" is defined as
"a fossil fuel-fired stationary boiler, combustion turbine, or com-
bined cycle system."25" NOx emissions from these units will be
subject to a specific limited budget during the control period,
which is May 1 through September 30.259 If the allowances allo-
cated by the state are insufficient, additional allowances may be
purchased from the regional market.2" Additionally, unused al-
lowances for a control period may be banked for future use or
sold.261' The annual allowance budget for EGUs in Virginia is
17,187 tons per control period and 35,216 tons for non-EGUs.262
Initial budget allocations are based on heat input multiplied by
the applicable emission rate normalized over the state budget.263
Heat input is the average of the two highest heat inputs for the
preceding five years. 264 The core emission rate for EGUs is 0.15
pounds per million Btu (lb/mmBtu) and for non-EGUs it is 0.17
lb/mmBtu.265 Subsequent allocations will be calculated every five
years for a five-year period.266 The total trading budget has been
allocated except for a set-aside required by the General Assembly
when it revised Virginia Code section 10.1-1322.3.267 The set-
aside budget is available to accommodate new sources that begin
operating after initial allocations are distributed. 26' The new
source set-aside from the EGU budget is five percent (855 tons)
256. Regulation for Emissions Trading, 18 Va. Regs. Reg. 2653 (June 17, 2002) (to be
codified at 9 VA. ADMIN. CODE § 5-140).
257. Id.
258. Regulation for Emissions Trading, 18 Va. Regs. Reg. 1853, 1859 (Mar. 25, 2002).
259. Id. at 1856.
260. 40 C.F.R. § 51.121 (2001).
261. Regulation for Emissions Trading, 18 Va. Regs. Reg. at 1854.
262. Id.
263. Id.
264. Id. at 1856.
265. Id. at 1854. The initial allocations are not included in the final regulation. Id.
266. Id. at 1869.
267. Comments of John M. Daniel, Jr., Director of Air Program Coordination, DEQ,
during the 2002 Virginia Environmental Regulatory Update on May 7, 2002 (on file with
author).
268. Regulation for Emissions Trading, 18 Va. Regs. Reg. at 1854.
[Vol. 37:117
ENVIRONMENTAL LAW
for the first five years of the program (2004-2008).269 The set-aside
will decrease to two percent (342 tons) for every year thereaf-
ter.' 0 A set-aside of 1000 tons per year for non-EGUs was sug-
gested based on comments presented at the April 24, 2002 public
meeting.271 The Board adopted this set-aside proposal as final at
its May 21, 2002 meeting. 272 The set-aside will be distributed on a
pro rata basis to any eligible unit that requests it. 273 The General
Assembly authorized the DEQ to distribute the set-asides using
an auction 4.27  Each ton could be auctioned for $4,000 to $5,000
each, this generating a significant amount of money for the State.
This concept has been controversial, and it is unclear whether the
DEQ actually will utilize the auction process.
The SAPCB also made a number of revisions to its regulations
for the control of motor vehicle emissions in the Northern Vir-
ginia area that go into effect on October 1, 2002.275 The amend-
ments conform to changes in federal regulations and Virginia law
and also conform to current testing procedures. 6 One of the pri-
mary changes provides a rolling exemption for vehicles twenty-
five years and older instead of requiring testing of model year
1968 and newer. 277 Additional changes include: (1) implementa-
tion of on-board diagnostic testing; (2) tightening of emission
standards for the two-speed idle test for some vehicles;
(3) flexibility to the DEQ to set standards less stringent than the
federal acceleration simulation mode test; and (4) various
changes to permitting, licensing, and enforcement procedures to
reduce redundancy.
2 8
269. Id.
270. Id.
271. Comments of John M. Daniel, Jr., supra note 267.
272. Id.
273. Regulation for Emissions Trading, 18 Va. Regs. Reg. at 1854.
274. H.B. 30, Va. Gen. Assembly (Reg. Sess. 2002) (enacted as Act of May 17, 2002, ch.
899, 2002 Va. Acts 2346).
275. Regulations for the Control of Motor Vehicle Emissions in the Northern Virginia
Area, 18 Va. Regs. Reg. 2612 (June 17, 2002) (to be codified at 9 VA. ADMIN. CODE § 5-91).
276. Id. at 2613.
277. Id.
278. Id.
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B. NOx Reasonably Available Control Technology Regulations
On November 5, 2001 the SAPCB issued its final regulations
amending certain provisions relating to NOx Reasonably Avail-
able Control Technology ("RACT") requirements.2 79 The amend-
ments deleted the following provisions: (1) those that address
seasonal applicability; (2) those that allow for an exemption from
RACT requirements for certain types of units; and (3) those that
required an emission allocation system to meet the RACT re-
quirement.s 0
C. New Source Review Regulations
The SAPCB also amended its "new source review" regulations
that apply to the construction or reconstruction of new major sta-
tionary sources or major modifications to existing sources.21 The
amendments: (1) revise the emission reduction offset ratio; (2)
provide for state-only permit terms and conditions; (3) clarify the
applicability of the regulation; (4) make the regulation consistent
with other new source review regulations; and (5) revise the defi-
nition of "fugitive emissions" to remove language that would leave
the impression that a "functionally equivalent opening must al-
ready exist."
2 2
D. Toxic Pollutant Regulations
The SAPCB amended Virginia's toxic pollutant rules, which in-
tegrate Virginia's toxic pollutant program more logically with the
federal hazardous air pollutant program. The primary change
to Virginia's regulations is that the SAPCB has reduced the num-
279. Existing Stationary Sources, 18 Va. Regs. Reg. 586 (Nov. 5, 2001) (to be codified at
9 VA. ADMIN. CODE § 5-40).
280. Id. Although the SAPCB had proposed numerous other amendments relating to
NOx emissions standards and compliance plans, it did not adopt these proposed amend-
ments in order to avoid confusion between this regulation and the NOx Budget Trading
Program regulations. Id.
281. Regulations for the Control and Abatement of Air Pollution, 18 Va. Regs. Reg.
1844 (Mar. 25, 2002) (to be codified at 9 VA. ADMIN. CODE § 5-80).
282. Id.
283. Regulations for the Control and Abatement of Air Pollution, 18 Va. Regs. Reg.
1835 (Mar. 25, 2002) (to be codified at 9 VA. ADMIN. CODE §§ 5-40, -50, -60).
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ber of regulated pollutants to those regulated under section 112 of
the federal Clean Air Act, and to exempt sources that are subject
to a federal hazardous air pollutant standard from having to
comply with an additional state standard.8 4
E. Vehicle Emissions Regulations
The SAPCB also sought public comment on the Regulation for
the National Low Emission Vehicle ("NLEV") program pursuant
to the periodic review requirements of Executive Order 25 (98).5
The EPA's NLEV program requirements are incorporated into the
Virginia regulation, which enables the state to participate in the
program. 2 6 The NLEV program is designed to control ozone and
other pollution from new motor vehicles.28 7 The goals of the regu-
lation are: (1) to prohibit emissions that would contribute to non-
attainment of the national air quality standards; (2) to ensure
that car manufacture and sale in Virginia will not be adversely
affected by varying regulations; and (3) to contribute to the effi-
cient and economical administration of mobile source emissions
controls.288 The DEQ and the SAPCB sought public comment re-
garding whether the regulation meets the established goals and
whether the regulation is written clearly and is easily under-
standable.28 9
VI. ADMINISTRATIVE PROCESS
A. Joint Commission on Administrative Rules
During the 2002 Legislative Session, the General Assembly
passed Senate Bill 337, establishing the "Joint Commission on
Administrative Rules" that reviews existing agency rules or regu-
284. Id.
285. Notice of Periodic Review of Regulations Pursuant to Executive Order 25 (98), 18
Va. Regs. Reg. 1986 (Apr. 8, 2002). Executive Order 25 (98) was rescinded with Executive
Order 21 (2002). The new order requires review only every four years, instead of every
three years.
286. Notice of Periodic Review of Regulations Pursuant to Executive Order 25 (98), 18
Va. Regs. Reg. at 1986.
287. Id.
288. Id.
289. Id. Comments were accepted until May 8, 2002.
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lations and agency rules or regulations during the promulgation
or final adoption process.2 9° The Commission has the power and
duty to: (1) determine whether a regulation is authorized by stat-
ute and complies with legislative intent; (2) review the impact of
the regulation on the economy, natural resources, government
operations, and affected persons; (3) file objections to a proposed
or final adopted regulation; (4) suspend the effective date of any
portion or all of a final regulation, if the Governor concurs; (5)
make recommendations to the Governor and General Assembly;
and (6) review existing regulations or the failure of an agency to
adopt a regulation and recommend that the regulation be modi-
fied, repealed, or adopted. 291 The legislation imposes a June 30,
122004 sunset on the Joint Commission. This new step in the
rulemaking process could significantly increase the time neces-
sary to finalize regulations. It will be interesting to see how the
process will work.
B. State Corporation Commission Environmental Review
The General Assembly also passed a bill during the 2002 ses-
sion relating to electric generating facilities and the certification
that the State Corporation Commission ("SCC") provides.293 This
legislation was intended to remove the added layer of review that
the SCC had been suggesting when a permit or approval is re-
quired for an electric generating plant. The SCC may no longer
refuse to approve the construction of an electric generating facil-
ity based on environmental issues if a valid permit or approval
has been issued or granted by a federal, state, or local govern-
mental entity charged by law with responsibility for issuing per-
mits or approvals which regulate environmental impact and miti-
gation of adverse environmental impact.294 Additionally, the
General Assembly required the DEQ and the SCC to enter into a
Memorandum of Agreement regarding the coordination of reviews
290. S.B. 337, Va. Gen. Assembly (Reg. Sess. 2002) (enacted as Act of Apr. 16, 2002, ch.
677, 2002 Va. Acts 679) (codified at VA. CODE ANN. §§ 2.2-4014, -4015, -4033, 30-73.1 to
-73.4 (Cum. Supp. 2002)).
291. VA. CODE ANN. § 30-73.3 (Cum. Supp. 2002).
292. See id. § 30-73.4 (Cum. Supp. 2002).
293. S.B. 554, Va. Gen. Assembly (Reg. Sess. 2002) (enacted as Act of Apr. 4, 2002, ch.
483, 2002 Va. Acts 71) (codified at VA. CODE ANN. §§ 10.1-1186.2:1(B), 56-46.1(G) (Cum.
Supp. 2002)).
294. VA. CODE ANN. §§ 10.1-1186.2:1, 56-46.1, 56-580 (Cum. Supp. 2002).
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of environmental impacts of proposed electric generating facilities
that must obtain certificates from the SCC. 295 The SCC circulated
for public comment a draft Memorandum of Agreement on June
11, 2002.296 The DEQ and the SAPCB also were granted the au-
thority to consider the cumulative impact of new and proposed
electric generating facilities on attainment of national ambient
air quality standards.297
VII. CONCLUSION
A significant number of changes were made by the Congress,
the Virginia General Assembly, and Virginia administrative
agencies in the area of environmental law during the past year.
Practitioners should take particular note of the revisions that
were made in the areas of waste management, brownfields resto-
ration, water quality regulation, wetlands preservation, and the
control of nitrogen oxide air emissions. These changes are likely
to affect not only the substance of Virginia environmental laws,
but also the administrative and permitting processes that accom-
pany these regulations. Thus, it is important that Virginia prop-
erty owners and operators of businesses take heed, as the state of
the law is continuously changing and is likely to do so throughout
the foreseeable future.
295. Id. §§ 10.1-1186.2:1(B), 56-46.1(G) (Cum. Supp. 2002).
296. Commonwealth of Virginia State Corporation Commission, Receiving Comments
on a Draft Memorandum of Agreement Between the Department of Environmental Qual-
ity and the State Corporation Commission (June 11, 2002), available at http://www.state.
va.us/scc/caseinfo/pue/case/e020315.pdf (last visited Oct. 4, 2002).
297. VA. CODE ANN. § 10.1-1186.2:1(A) (Cum. Supp. 2002).
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